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AVOCATS & LA COUR MEMORANDUM

- Luxembourg Tax

CHANGES TO LUXEMBOURG’S INCOME TAX LAW
TO BENEFIT NON-RESIDENTS

AMENDMENTS TO PROVISIONS APPLY AS FROM TAX YEAR 2010

Certain amendments to Luxembourg’s income tax law have been given the go ahead in
Luxembourg in a move to amend existing discriminatory provisions surrounding the taxation of
non-residents. These amendments, recently adopted by the Luxembourg parliament will be
favorable for non-residents and will apply as from tax year 2010.

These amendments follow a formal letter of notice issued on 14 April 2009 where the European
Commission requested that Luxembourg amend certain discriminatory provisions of its non-resident tax
legislation based on the Gerritse case (C-234/01 of 12 June 2003) of the European Court of Justice.
Such provisions were seen as an infringement of Article 63 of the Treaty on the functioning of the
European Union (ex-Article 56 of the EC Treaty regarding the free movement of capital). Accordingly,
on 26 July 2010, the Law amending Articles 157, 157 bis and 157 ter of the Luxembourg Income Tax
Law (the “Law”) has been adopted by the Luxembourg Parliament.

1. EU ALLEGATIONS- BACKGROUND
The European Commission argued that certain types of income derived by non-residents were
subject to higher progressive tax rates than if such income would have been increased with the
maximum amount of the tax-free bracket. In addition, non-resident taxpayers sourcing the major part
of their worldwide income in Luxembourg could not benefit from the tax-free bracket, if the
Luxembourg source income consisted of non-professional income.

2. AMENDED PROVISIONS

. Minimum Tax Rate on Non-Professional Income Not Subject to Withholding Tax
Article 157 (5) of the Luxembourg income Tax law (“LIR") provides that non-professional
income, which is not subject to withholding tax and derived by a non-resident taxpayer, should
be taxed according to tax class 1 at the minimum rate of 15%. Luxembourg income tax liability
is based on the individual's personal situation, e.g., family status. For the latter purpose, a tax
class is granted to the taxpayer, with tax class 1 being the least advantageous.

The law introduces a new paragraph (5a) stating that the tax rate should be computed on the
basis of a hypothetical income. This consists of the genuinely derived taxable income increased
with the maximum allowable amount of tax-free income. If the hypothetical rate appears to be
lower than 15%, such lower rate will apply. In the opposite case, the rate computed on the basis
of Article 157 (5) LIR will be withheld.

CORPORATE/ M&A ¢ PRIVATE EQUITY ¢ TAX ¢ INVESTMENT FUNDS ® BANKING & FINANCE ¢ REAL ESTATE * RESTRUCTURING & INSOLVENCYe LITIGATION




. Global Income Tax Rate on Professional Income Other Than Salaries and Pensions
Article 157 bis (6) LIR states that the global income tax rate applicable to professional income,
other than salaries and pensions, should be a minimum of 15%. In the light of the amendment
catered by Article 157 (5a), the Law introduces a new paragraph (6a).

Henceforth, to compute the global income tax rate, the Luxembourg professional source income
should be increased with the maximum tax-free income amount. If the global income tax rate
appears to be less than 15%, the lower rate will apply. In the opposite case, the rate as
computed according to paragraph (6) will be utilised.

. Assimilation of Resident and Non-Resident Taxpayers
Finally, the Law amended Article 157 ter (1) and (2) LIR so that non-resident taxpayers will no
longer be required to derive 90% of their worldwide professional income in Luxembourg, but
from now on, non-resident taxpayers will be deemed resident taxpayers if 90% of their total
worldwide income is derived from Luxembourg.

Nonetheless, the amended provision could have adverse consequences for non-resident
taxpayers who were previously assimilated to resident taxpayers due to the fact that more than
90% of their professional worldwide income was derived in Luxembourg. In the event that such
taxpayer sources other income from abroad which constitutes more than 10% of its worldwide
income, whilst more than 90% of the professional worldwide income may still be derived in
Luxembourg, the non-resident will no longer be considered as a resident taxpayer.
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About Oostvogels Pfister Feyten

Oostvogels Pfister Feyten is a leading independent law firm providing legal advice and assistance with
many facets of Luxembourg business and financial law. The firm has particular expertise across
specialist practice areas including Tax, Corporate and M&A, Private Equity, Investment Funds, Banking
& Finance, Real Estate, Restructuring & Insolvency and Litigation.

With offices in Luxembourg and London, Oostvogels Pfister Feyten assists with projects such as
structuring cross-border transactions through Luxembourg, the creation of investment vehicles such as
the venture capital investment company (SICAR), the specialised investment fund (SIF) as well as other
regulated and non-regulated funds. Teams also assist with debt and equity restructuring proceedings,
including structuration through distressed debt funds.
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Oostvogels Pfister Feyten serves an international clientele from regions such as Europe, the US and
Asia. Clients include multinational corporate groups, leading banking and finance institutions, private
equity houses and investment funds as well as high-net-worth individuals. Details of the firm can be
found in all key legal guides including Chambers, Legal500, Martindale and IFLR amongst others.
Further information on the firm can be found at: www.oostvogels.com

This document is for information purposes only and does not constitute nor can it be relied upon as binding legal advice. Before implementing
a transaction on the basis of the information included, it is highly recommended to seek detailed advice.

i 1
OOSTVOGELS PFISTER FEYTEN

AVBEATE & LA EOUH LUXEMBOURG LONDON
291 Route D’Arlon 10 Dominion Street
L o | L-1150 Luxembourg London, EC2M 2EF
www.oostvogels.com T: +(352) 46 83 83 T: +44 (0)20 7330 11 11
F: +(352) 46 84 84 F: +44 (0)20 7330 11 12

CORPORATE/ M&A ¢ PRIVATE EQUITY ¢ TAX ¢ INVESTMENT FUNDS ® BANKING & FINANCE ¢ REAL ESTATE * RESTRUCTURING & INSOLVENCYe LITIGATION




